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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
-- ------- ---
THE ST ATE BOARD OF EDUCATION, 
-vs- Plaintiff-Respondent, 
THE STATE BOARD OF HIGHER EDUCATION, 
Defendant-Appellant, 
UNIVERSITY OF UTAH, a corporate body politic, and 
UTAH STATE UNIVERSITY OF AGRICULTURE 
AND APPLIED SCIENCE, 
Plaintiffs in Intervention and Respondents. 
Case No. 
13003 
BRIEF OF RESPONDENT 
STATEMENT OF THE CASE 
This is an action commenced by the State Board of Edu-
cation seeking to have the Higher Education Act of 1969 
!Chapter 48 of Tide 53, Utah Code Annotated) declared un-
( ( 'nstitutional. 
DISPOSITION IN THE LOW'ER COURT 
The Court below, after granting leave to the Universiry 
of Utah and Utah State Universiry to intervene, heard the case 
on Motions for Summary Judgment filed by both Plaintiff and 
Defendant. The Court entered a Memorandum Decision on 
the -~0th day of June, 1972, granting Plaintiff's Motion for 
Summary Judgment and declaring the Higher Education Act 
of 1969 "unconstitutional and void since it clearly violates the 
provisions of Article X, Sections 2 and 8." 
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RELIEF SOUGHT ON APPEAL 
The Plaintiff seeks to have the Decision of the Lower 
Court affirmed. 
ARGUMENT 
THE POWERS, DUTIES AND RESPONSIBILI-
TIES GRANTED TO THE BOARD OF HIGHER 
EDUCATION BY THE HIGHER EDUCATION 
ACT OF 1969 ARE IN CONFLICT WITH THOSE 
RESERVED TO THE ST A TE BOARD OF EDU-
CATION BY THE CONSTITUTION OF THE 
STATE OF UTAH. 
The sole question presented here is one of law which 
can be determined by a comparison of the provisions of the 
statute with Section 8 of Article X of the Constitution of the 
State of Utah. Plaintiff contends that the statute on its face 
grants powers to a separate board created by the Legislature 
which were specifically reserved to the Plaintiff, the State Board 
of Education, by the Constitution. 
Section 8 of Article X reads as follows: 
"The general control and supervision of the Pub-
lic School System shall be vested in the State 
Board of Education the members of which shall be 
elected as provided by law." 
Defendant concedes that the definition of "public school 
system" set forth in Section 2 of Article X makes the institu· 
tions of higher learning placed under the jurisdiction of rhe 
Defendant, Board of Higher Education, a part of the public 
school system referred to in Section 8. 
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The question before the Court then becomes "Has the 
Legislature granted 'general control and supervision' of a part 
of the public school system to someone other than the Plain-
tiff?" If it has, the grant must fail and the Higher Education 
Act of 1969- should be declared unconstitutional and void. 
Section 2 ( 53-48-2 UCA) provides that: 
"It is the purpose of this act to afford the people 
of the State of Utah a more efficient and more eco-
nomical system of high quality public higher edu-
cation through centralized direction and master 
planning providing for avoidance of unnecessary 
duplication within the system, for the systematic 
and orderly development of facilities and quality 
programs, for co-ordination and consolidation, and 
for systematic development of the role or roles 
of each institution within the system of higher edu-
cation consistent with the historical heritage and 
tradition of each institution. 
'The purpose of this act is to vest in a single board 
the power to govern the state system of higher 
education and within the board's discretion to dele-
gate certain powers to institutional councils. (Em-
phasis added) 
From this general grant of power, two legislative inten-
tions clearly appear. ( 1) There was an attempt to divide the 
public school system into two branches, one to include nine 
institutions of higher learning as enumerated in the act and 
a second for all other schools; and ( 2) With respect to the 
segment now called higher education in the act, total govern-
ing power was to rest with the new board created by this act. 
If any doubt could persist that this grant of power might 
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be reconciled with Secrion 8 of Article X, that doubt is laid to 
rest in Section 4 of the Act which, resorting to words almost 
identical to those used in the Constitution, states: 
" ... the Board of Higher Education ... is vested 
with the control, management, and supervision of 
the following institutions of Higher education ... " 
The words "supervision" and "control" used in this grant 
are the identical words used in the reservation contained in 
Section 8. To now say that the words mean something differ-
ent when used in the statute tortures the rules of construction 
beyond imagination. We can only conclude that the drafters 
of the statute took those words directly from Section 8 and 
used them here to indicate the clear intent that no powers 
remained in the State Board of Education with respect to the 
institutions of higher learning except those mentioned in the 
Act itself. 
Section 4 ( 5 3-48-4 UCA) in its final paragraph then sets 
forth the sole remaining function to be performed by the 
Plaintiff with respect to any of the enumerated institutions 
of higher l::arning as follows: 
"In order to facilitate proper co-ordination and di-
rection of high school, area vocational center and 
technical college vocational training programs, 
the Utah Technical oCllege at Provo and the 
Utah Technical College at Salt Lake shall remain 
under the management and control of the state 
board for vocational education. With respect to 
the Utah Technical College at Provo and the 
Technical College at Salt Lake, the State board of 
higher education shall have jurisdiction and shall 
exercise the powers and responsibilities specified 
in sections 53-48-9, 53-48-10, 53-48-12, 53-48-
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13, 53-48-14 and 53-48-17; provided, that noth-
ing herein shall affect the power and authority 
vested in the same state board for vocational edu-
cation to apply for, accept, and manage federal ap-
propriations for the establishment and mainte-
nance of vocational education." 
Ir should be pointed out that the Plaintiff Board does 
function as the Stare Board for Vocational Education, but it is 
also evident that much of the control and supervision of even 
the technical schools is vested in the Board of Higher Education. 
It is apparent that the only role to be played by the 
Plaintiff board is a minor one and only involves the vocational 
schools. Nowhere in this Act is any power of general control 
and ~upervision reserved to the State Board of Education as 
rtquired by the Constitution. 
In Appellant's Brief considerable space is devoted to a 
distinction between "general control and supervision" and 
"day-to-day management." 
Even accepting the distinction as there set forth, one 
starches the Higher Education Act of 1969 in vain for the 
gram of any broad policy oversight to the Plaintiff. There is 
none. 
As examples of broad policy oversight the Appellant 
pomts to the historical role of the Board of Education as one 
to: 
( 1 ) Eliminate duplication in educational insti-
tutions (Laws of Utah 1921, Chapter 96 and Section 
53-2-12 UCA 1953). 
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( 2) Supervise fiscal affairs and matters relating 
to school revenue (Section 13, Chapter CXXX, Laws 
of Utah 1896). 
( 3) Meet with school officers and advise with 
teachers, etc., (Section 14, Chapter CXXX, Laws of 
Utah 1896) 
( 4) Advise with county superintendents on mat-
ters involving welfare of schools (Section 15, Chapter 
CXXX, Laws of Utah 1896) 
An examination of the 1969 Act, however, reveals that 
all of these matters historically considered a part of "broad 
policy oversight" and many others are now conferred upon 
the newly created Board of Higher Education. 
To this Board is assigned the responsibility for developing 
a master plan for higher education to include: 
". . . ( 1) State-wide planning of public higher 
education in terms of aims, purposes and objec-
tives of the system as a whole; ( 2) establishing 
and defining the role and programs of each insti-
tution within the system; ( 3) establishing cri-
teria for and determination of the future needs and 
requirements for new programs and new institu-
tions and/ or the elimination, curtailment, or con-
solidation of existing programs and facilities; ( 4) 
providing for the initiation and financing of such 
projects as are deemed necessary to meet and sat-
isfy the projected patterns of growth and mainte-
nance; ( 5 ) establishing criteria for and determi-
nation of the operating and capital budgetary 
needs of each institution and the system as a 
whole; ( 6) recommending the methods and 
sources of future financial support of the higher 
education system; ( 7) establishing procedures for 
the development of maximum utilization of exist-
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ing facilities as suggested by space utilization 
studies conducted by the State Building Board; 
and ( 8) securing an adequate and coordinated 
program for the junior colleges and the vocational 
technical, and para-professional institutions and 
departments in the state system of higher educa-
tion ... " (53-48-8 UCA) 
The role of the State Board of Education with respect to 
these matters is set forth in the final sentence of 5 3-48-8 UCA: 
". . . The state board for vocational education 
shall provide vocational education staff assistance 
to the state board of higher education in support 
of master planning activities required in this sec-
tion as such relate to vocational technical educa-
tion." 
Any reasonable interpretation of the words "control" 
and "supervision" of an educational system would have to at 
least provide for some influence upon curriculum, both within 
various branches of the system and as to coordinating and 
assigning roles to those various institutions, construction of 
facilities. and budgeting and financial operations of the over-
all system. 
It hardly seems possible that the Constitutional mandate 
reserving to the State Board of Education the "general control 
and supervision of the public school system" could be satisfied 
by a provision allowing them no decision-making power what-
ever bur to function as simply a source of information for the 
decision makers and then only with respect to the vocational 
and technical schools. 
Rather it appears evident that this is but another in a 
long series of attempts by the Utah State Legislature to circum-
vent the power and authority of Constitutional officers and 
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elecced officials and place that power in the hands of political 
appointees and concentrate powers in the Legislature. 
These attempts, however, have been consistently over-
turned and declared unconstitutional. 
In the most recent of these cases, Preece v. Rampton, 27 
Utah 2d 56, 492 P. 2d 1355, the Court referred to the repeti-
tive nature of these cases and said: 
'The precise question was before this Court in the 
case of Allen v. Rampton, and we think that case is de-
terminative of the instant matter." 
The principles announced m that case apply with equal 
force here. 
In Preece v. Rampton this Court declared unconstitutional 
an act which had been in force for nearly 30 years and had 
been acquiesced in by state auditors during that period; and 
while indicating that acts performed under the act would be 
considered valid, this Court certainly did not consider such 
acqu~cence to be determinative of the constitutional law issues 
presented. 
In Allen v. Rampton, 23 Utah 2d 336, 463 P. 2d 7, the 
Court overturned an attempted invasion of the Constitutional 
duties and responsibilities of the State treasurer as it did in 
the Preece case regarding the functions of the state auditor. 
In the Allen case this Court quoted with approval the fol-
lowing language from State ex rel. Josephs v. Douglas, 33 Nev. 
82, 110 P. 177: 
"It is well settled by the courts that the Legisla-
ture, in the absence of special authorization in the 
Constitution, is without power to abolish a consti-
tutional office or to change, alter, or modify its 
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constitutional powers and functions." 
The Utah court also expressed the importance of elected 
constitutional officers being allowed to perform their duties in 
rhc following language: 
"The electorate of this entire state has chosen the 
Plaintiff as its treasurer because of the confidence 
it has in his ability to perform the duties of his 
office and his integrity. The act here questioned 
attempts to take from him those duties which have 
belonged to his off ice since statehood and prior 
thereto to the territorial treasurer. If he fails to 
measure up to the requirements of his office, that 
self-same electorate which elected him to office 
can remove him . . ." 
In 1950 Section 8 of Article X was amended to insure 
that the members of the State Board of Education would always 
be elected. 
The attempted emasculation of these elected constitutional 
off ices should meet the same fate. 
Ear lier this Court had struck down similar attempts to 
encroach upon the Constitutional powers of the Attorney Gen-
eral, HC1nsen v. Legal Services Committee of the Utah State 
Legislature, 19 Utah 2d 231, 429 P. 2d 979; the Board of 
Examiners, Toronto v. Clyde; 15 Utah 2d 403, 393 P. 2d 795; 
and the Governor, Rampton v. Barlow, 23 Utah 2d 383, 464 
P. 2d 378. 
The language of the Court in the Hansen case is particu-
larly appropriate here. In that case the Court observed: 
"Always there are those who want to change our 
government for one reason or another . . ." 
Such appears to have been the intention here with the 
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educational system. From the heritage of education in this 
state, it appears crystal clear that those provisions concerning 
the educational system were included in our Constitution to 
preserve the system against such legislative enactments as are 
here under attack. 
The Court continued in the Hansen case with the follow-
ing language: 
"Our Constitution says, 'The Attorney General 
shall be the legal adviser of the state officers . . . 
shall be a governor . . . members of the Senate 
and House of Representatives . . .' These two 
provisions are crystal clear and effectively should 
dispose of the matter." (Emphasis by the Court. 
Citations omitted) _ 
The wording of Article X, Section 8, appears equally 
crystal clear. 
The Higher Education Act of 1969 on its face violates 
the provisions of Section 2 and 8 of Article X, of the Utah 
Constitution. Giving the wording of the statute and the Con-
stitution their clear and plain meaning, it is not possible to 
interpret the statute in such a way as to avoid this irreconcil-
able conflict. There being no way to sever the objectionable 
language, the Act in its entirety should be declared void and 
the decision of the lower Court affirmed. 
Respectfully submitted, 
VERL R. TOPHAM 
Special Assistant Attorney General 
G. BLAINE DA VIS 
Assistant Attorney General 
BRUCE M. HALE 
Assistant Attorney General 
Attorneys for Respondent 
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